
674

7 CFR Ch. IX (1–1–97 Edition)§ 989.129

(2) Three members selected from and
representing the six handlers other
than major cooperative marketing as-
sociation handler(s) who acquired the
next largest percentage of the total
raisin acquisitions during the preced-
ing crop year; and

(3) The remaining member(s) selected
from and representing all other han-
dlers, including small cooperative mar-
keting association handler(s) and all
processors.

[49 FR 18730, May 2, 1984, as amended at 59
FR 27226, May 26, 1994]

§ 989.129 Voting at nomination meet-
ings.

Any person (defined in § 989.3 as an
individual, partnership, corporation,
association, or any other business unit)
who is engaged, in a proprietary capac-
ity, in the production of grapes which
are sun-dried or dehydrated by artifi-
cial means to produce raisins and who
qualifies under the provisions of
§ 989.29(b)(2) shall be eligible to cast one
vote for a nominee for each producer
member position and one vote for a
nominee for each producer alternate
member position on the committee
which is to be filled for his district.
Such person must be the one who or
which: (a) Owns and farms land result-
ing in his or its ownership of such
grapes produced thereon; (b) rents and
farms land, resulting in his or its own-
ership of all or a portion of such grapes
produced thereon; or (c) owns land
which he or it does not farm and, as
rental for such land, obtains the owner-
ship of a portion of such grapes or the
raisins. In this connection, a partner-
ship shall be deemed to include two or
more persons (including a husband and
wife) with respect to land the title to
which, or leasehold interest in which,
is vested in them as tenants in com-
mon, joint tenants, or under commu-
nity property laws, as community
property. In a landlord-tenant relation-
ship, wherein each of the parties is a
producer, each such producer shall be
entitled to one vote for a nominee for
each producer member position and one
vote for each producer alternate mem-
ber position. Hence, where two persons
operate land as landlord and tenant on
a share-crop basis, each person is enti-
tled to one vote for each such position

to be filled. Where land is leased on a
cash rental basis, only the person who
is the tenant or cash renter (producer)
is entitled to vote. A partnership or
corporation, when eligible, is entitled
to cast only one vote for a nominee for
each producer position to be filled in
its district.

[38 FR 10076, Apr. 24, 1973, as amended at 42
FR 52376, Sept. 30, 1977]

§ 989.139 Compensation for attendance
of alternates at Committee meet-
ings.

Whenever a member of the Raisin Ad-
ministrative Committee has reason to
believe that he will be unable to attend
a Committee meeting and has so noti-
fied his alternate or the Committee
manager, such notification or a request
from the manager shall be held to be a
request for the alternate to attend and
he shall be reimbursed for reasonable
expenses subject to the limitations
contained in § 989.39.

[42 FR 52376, Sept. 30, 1977, as amended at 49
FR 18731, May 2, 1984]

QUALITY CONTROL

§ 989.154 Desirable carryout levels.
The desirable carryout levels to be

used in computing and announcing a
crop year’s marketing policy shall be
equal to the total shipments of free
tonnage of the prior crop year during
the months of August and September,
for each varietal type, converted to a
natural condition basis: Provided, That
the desirable carryout levels to be used
in computing and announcing the 1995–
96 crop year’s marketing policy shall
be equal to the total 1994 shipments of
free tonnage for the months of August
and September, and one-fourth of the
total shipments for the month of Octo-
ber: Provided further, That should the
prior year’s shipments be limited be-
cause of crop conditions, the Commit-
tee may select the total shipments dur-
ing the months of August and Septem-
ber during one of the three crop years
preceding the prior crop year.

[60 FR 39840, Aug. 4, 1995]

§ 989.156 Raisin diversion program.
(a)(1) Quantity to be diverted. On or be-

fore November 30 of each crop year, the
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Committee shall announce the quan-
tity of raisins eligible for a raisin di-
version program. On or before January
15 of each crop year, the Committee
may announce an increase in the ton-
nage eligible for a raisin diversion pro-
gram. The quantity eligible for diver-
sion may be announced for any of the
following varietal types of raisins: Nat-
ural (sun-dried) Seedless, Muscat (in-
cluding other raisins with seeds), Sul-
tana, Zante Currant, Monukka, and
Other Seedless raisins. At the same
time the Committee shall determine
and announce to producers, handlers,
and the cooperative bargaining asso-
ciation(s) the allowable harvest cost to
be applicable to such diversion ton-
nage. The factors to be reviewed by the
Committee in determining allowable
harvest costs shall include but not be
limited to: Costs for picking, turning,
rolling, boxing, paper trays, vineyard
terracing, hauling to the handler, and
crop insurance.

(2) The Committee may limit any
season’s diversion program to produc-
tion units on which producers agree to
remove the vines. Such restriction
shall be announced at the time the ton-
nage available for that season’s diver-
sion program is announced.

(b) Application for diversion certifi-
cates. Any producer desiring to partici-
pate in a raisin diversion program shall
file with the Committee, by certified
mail, prior to December 20 of the crop
year, an application on Form RAC–
1000, ‘‘Application for Raisin Diversion
Certificate’’ together with a copy of
any two of the following four docu-
ments: Plot Map from County Hall of
Records; irrigation tax bill; county
property tax bill; or any other docu-
ment containing an Appraisal Parcel
Number. Such application shall include
at least the following information:

(1) The name, address, and telephone
number of the producer;

(2) The location and size of the pro-
duction unit to be diverted;

(3) The raisin production by varietal
type on such production unit during
the prior crop year or the last crop
year eligible for such diversion;

(4) The handler to whom such raisins
were delivered;

(5) A statement identifying whether
the applicant will remove the vines in
the production unit under the program;

(6) A statement that all persons with
an equity interest in the grapes in the
production unit to be diverted consent
to the filing of the application; and

(7) A statement that the producer
agrees to comply with the regulations
established for a raisin diversion pro-
gram.

The producer applicant shall sign the
application certifying that the infor-
mation contained therein is true and
correct.

(c) Handling of applications. After the
Committee receives the producer appli-
cations, it shall review them to deter-
mine whether all the required informa-
tion has been provided and appears re-
liable. Any incomplete application
shall be returned to the producer appli-
cant for correction together with a
statement of the error or omission in
the application. The applicant shall
have a reasonable opportunity to cor-
rect such application. However, such
correction must be received by the
Committee on or before January 12.

(d) Priority of applications and alloca-
tion of tonnage. Those producer appli-
cants indicating that the vines of the
producing units or portions thereof will
be removed, shall receive first and sec-
ond priority, respectively, over other
applicants when reserve tonnage under
the program is to be allocated. Graft-
ing vines of one varietal type to an-
other varietal type does not constitute
removal under the program. If the pro-
duction volume in such applications
exceeds the amount of diversion ton-
nage available under the program, a
lottery will be held to allocate such di-
version tonnage among the applicants.
In conducting any lottery under this
section, the Committee may group pro-
ducer applications on a handler-by-
handler basis, and separate lotteries
will be held for each such group. The
diversion tonnage of raisins available
for each such group in each lottery
may not exceed the percentage of total
handler acquisitions acquired by the
group’s handler during the previous
crop year. To the extent diversion ton-
nage exists after such group lotteries,
such remaining diversion tonnage may
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be allocated by one lottery of all re-
maining producer applications. If re-
serve tonnage exists under the program
after the allocation of diversion ton-
nage has been made to all eligible pro-
ducer applicants who remove vines, all
other applications shall be considered.
If the production volume in such appli-
cations exceeds the amount of reserve
raisin tonnage remaining under the
program, a lottery will be held to allo-
cate the remaining diversion tonnage
in the manner described above.

(e) Approval of applications. The Com-
mittee shall notify the applicant for di-
version, in writing, as to whether or
not the application has been approved.
If the application is not approved, the
notification shall state the reason(s)
for disapproving the application.

(f) Disclosure of information. The ap-
plicant, whose application has been ap-
proved, agrees that by participating in
the raisin diversion program, the infor-
mation in the application may be dis-
closed to the Committee, its represent-
atives, or agents. The Committee, its
representatives, or agents may not use
this information for any personal use
and shall comply with all applicable
provisions pertaining to the unauthor-
ized disclosure of such information.

(g) Verification. The applicant, whose
application has been approved, author-
izes Committee representatives and
agents to have access to the production
unit in the diversion program during
reasonable business hours during the
crop year to confirm compliance with
the program. Notice will be provided to
the applicant of such visits. Commit-
tees of not more than five persons shall
be established in each district des-
ignated by the Committee. Such raisin
diversion program committees shall
serve as agents of the Committee to aid
in assuring producer compliance with
the program. These committees may be
furnished the approved applications of
producers in their district. These com-
mittees shall advise the Committee of
the progress of the diversion within
their district. If these committees have
reason to believe that any approved ap-
plicant is not complying with the rai-
sin diversion program, they shall no-
tify the Committee prior to any fur-
ther action. The members of these
committees shall serve without com-

pensation, but be allowed their nec-
essary expenses as determined by the
Committee.

(h) Compliance—(1) Methods of diver-
sion. An approved applicant shall be re-
quired to remove the vines or spur
prune the vines in order to leave no
canes, to preclude grapes from being
produced and harvested on the produc-
tion unit involved in the program: Pro-
vided: That, vine removal may be the
only acceptable means of diversion in
some seasons as determined by the
Committee. Bunches which occur on
vines which have been spur pruned
shall be removed and destroyed before
maturity. If the Committee representa-
tives or agents determine that there is
an average of more than four bunches
per vine remaining on a properly spur-
pruned production unit, the producer
shall be notified in writing and given
two weeks to remove such bunches.
Grafting vines of one varietal type to
another varietal type does not con-
stitute removal of the vines under the
program.

(2) Period of diversion. An approved
applicant must remove the grapes, or
vines, indicated on the application
within the production unit or portion
thereof designated in the application
not later than June 1 of the crop year
when a raisin diversion program is im-
plemented. Producers who remove the
vines on a production unit after August
15 may qualify for a diversion program
for that crop year if a diversion pro-
gram is announced and if diversion on
that unit and vine removal after Au-
gust 15 can be documented and verified.

(3) Failure to divert. Any raisin pro-
ducer who does not take the necessary
measures to remove the grapes on an
approved production unit by June 1, or
any raisin producer who has indicated
the removal of vines or the intent to
remove the vines and who does not re-
move such vines on an approved pro-
duction unit or portion thereof by June
1, shall not be issued a diversion cer-
tificate, may be subject to liquidated
damages and interest charges as pro-
vided in paragraph (q) of this section,
may be subject to an injunctive action
under the Act, and may be denied the
opportunity to participate in the next
diversion program, when implemented.
For spur-pruned vines, this date may
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be extended two weeks from the date of
the inspection of a producer’s vineyard
if more than four bunches on spur
pruned vines are present at time of in-
spection.

(i) Issuance of certificates. When pre-
liminary percentages are announced,
the Committee shall issue diversion
certificates to those approved appli-
cants who have removed grapes in ac-
cordance with this section. Such cer-
tificates shall represent an amount of
reserve tonnage raisins equal to the
amount of raisins diverted from the
production unit(s), or portion(s) there-
of, specified in the producer applica-
tion, or additional quantity granted by
the Committee when vines are diverted
through vine removal or any other
means established by the Committee,
as the case may be. If, prior to issuance
of a certificate, the Committee is noti-
fied by an approved applicant that that
applicant’s interest in the production
unit(s), or portion(s) thereof, involved
in the program has been transferred to
another person, the Committee may
substitute the transferee for the appli-
cant provided the transferee agrees to
comply with the provisions of this sec-
tion.

(j) Submission of diversion certificates
from producer to handlers. Diversion cer-
tificates may be submitted by produc-
ers only to handlers. The handler shall
pay the producer for the free tonnage
applicable to the diversion certificate
minus the established harvest cost for
the entire tonnage shown on the cer-
tificate.

(k) Redemption of certificates. Any
handler holding diversion certificates
may redeem such certificates for re-
serve pool raisins from the Committee.
To redeem a certificate, a handler
must present the diversion certificate
to the Committee and pay the Commit-
tee an amount equal to the established
harvest costs plus an amount equal to
the payment for receiving, storing, fu-
migating, handling, and inspecting rai-
sins as specified in § 989.401 for the en-
tire tonnage shown on the certificate.
Handlers who acquire diversion certifi-
cates from producers shall report ac-
quisitions of such certificates and sub-
mit them for redemption in a manner
and for the reporting periods provided
in § 989.173(b) for the acquisition of rai-

sins acquired from producers. The Com-
mittee shall issue a reserve release en-
titling the handler to an amount of re-
serve pool raisins equal to the entire
tonnage shown on the certificate. Upon
receipt of the diversion certificate, the
Committee shall note on the certifi-
cate that it is cancelled. Diversion cer-
tificates will only be valid and honored
if presented to the Committee for re-
demption on or before December 15 of
the crop year for which they were is-
sued.

(l) Lost, damaged, or destroyed certifi-
cates. The Committee should be noti-
fied of any lost, damaged, or destroyed
certificates as quickly as possible by a
handler or producer so that appropriate
measures such as issuing new certifi-
cates may be taken.

(m) Appeals. If a determination is
made by the Committee that a pro-
ducer has not complied with these reg-
ulations and is not entitled to a diver-
sion certificate, that a producer is sub-
ject to liquidated damages and interest
or that a producer is denied the oppor-
tunity to participate in the next RDP,
such producer may request a hearing
before an appeals subcommittee estab-
lished by the Committee. If a producer
disagrees with the subcommittee’s de-
cision, the producer may request the
Committee to review the subcommit-
tee’s decision. If the producer disagrees
with the Committee’s decision upon re-
view, the producer may, through the
Committee, request the Secretary’s re-
view of the decision.

(n) Voiding certificates. If, subsequent
to a diversion certificate being issued
to a producer but before it has been
submitted to a handler, the Committee
determines that the producer did not
comply with these regulations, it shall
void the certificate.

(o) Production unit. For the purposes
of the raisin diversion program, a pro-
duction unit is a clearly defined geo-
graphic area with permanent bound-
aries (either natural or man-made). In
addition, a producer must be able to
document to the Committee the pre-
vious year’s production data for that
specific area by means of sales receipts
or other delivery or transfer documents
which indicate the creditable fruit
weight delivered to handlers from that
specific area. A new production unit
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will not be eligible for the raisin diver-
sion program until at least one year’s
production has been grown and is docu-
mented. An existing production unit,
transferred to a new or expanding pro-
ducer, is eligible for the raisin diver-
sion program as soon as the previous
year’s production can be properly docu-
mented.

(p) Handling of reserve pool tonnage re-
leased when diversion certificates are re-
deemed. Handlers shall comply with the
applicable provisions of the order and
administrative rules and regulations
for the reserve pool tonnage released
under the raisin diversion program in
the same manner as raisins acquired
from producers. Such provisions shall
include, but not be limited to, report-
ing, satisfying reserve pool obligations,
payment of assessments, storing re-
serve tonnage, and the remedies in the
event of failure to deliver reserve ton-
nage raisins.

(q) Liquidated damages and interest
charges. By applying to participate in a
raisin diversion program, an applicant
agrees that the failure of the approved
applicant to timely remove the vines
or grapes will cause serious and sub-
stantial damage to the program and
the raisin industry and that, in consid-
eration of the approval of the applica-
tion, such applicant will pay liquidated
damages and interest to the Commit-
tee, in the event of such failure to
timely remove vines or grapes. Since it
would be difficult, if not impossible, to
determine the amount of such liq-
uidated damages, the following
amount, which is a fair measure of
damages and not a penalty, shall apply:

(1) The amount of the liquidated
damages shall be computed by mul-
tiplying the tonnage on the approved
diversion application (Form RAC–1000)
by the harvest cost determined and an-
nounced by the Committee.

(2) Each approved applicant shall,
with the respect to liquidated damages
not paid by July 1, pay to the Commit-
tee interest on such unpaid liquidated
damages at the rate of the prime rate
of the bank in which the Committee
has its reserve pool funds deposited, on
the day the liquidated damages become
delinquent, plus 2 percent, and further
such rate of interest shall be added to
the unpaid amount, monthly, until the

liquidated damages plus applicable in-
terest are paid.

(3) Liquidated damages and interest
collected by the Committee pursuant
to this subparagraph shall be deposited
in the reserve pool fund of the reserve
pool applicable to the particular diver-
sion program and be distributed to the
equity holders in that pool.

(r) Notification. If any changes are
made in the terms and conditions of
the diversion program after a produc-
er’s application has been approved, the
Committee will notify the producer of
such changes and the producer will be
given 10 calendar days to agree to the
revised terms, or to withdraw from the
program. Failure of the producer to no-
tify the Committee in writing of its in-
tention to withdraw from the program
within 10 calendar days from the date
of the Committee’s notice will con-
stitute agreement to the revised terms
and conditions.

(s) Additional opportunity for vine re-
moval. (1) The Committee may an-
nounce a date later than that provided
in § 989.156(b), by which producers, who
agree to remove the vines on a produc-
tion unit, or portion thereof may file
an application to participate in a raisin
diversion program. The announced date
shall be not later than May 1, except
this date may be extended 30 days for
the 1985 calendar year. The diversion
certificates will be issued only for the
production units or portions thereof
from which the vines are removed. The
total tonnage available to such appli-
cants shall not exceed the tonnage de-
termined by deducting the tonnage ap-
proved for applications received on or
before December 20 from the total ton-
nage announced as eligible by the Com-
mittee for diversion. Applications shall
be considered and approved on a first-
come, first-served, basis and shall not
be given preference over the tonnage
approved for applications received on
or before December 20. The vines shall
be removed from the production units
or portion thereof for which such appli-
cations are approved not later than
June 1, except this date may be ex-
tended 30 days for the 1985 calendar
year.

(2) Producers who agree to remove
the vines pursuant to this paragraph
shall notify the Committee in advance
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of the date when such vines will be re-
moved in order to allow a representa-
tive of the Committee to observe and
verify such vine removal.

(3) The determination of the tonnage
allowed for acreage removed for less
than a total production unit would be
computed by multiplying the previous
year’s tonnage produced and verified
on the entire unit by the ratio of the
acreage removed divided by the acre-
age contained in the total production
unit.

(t) Pursuant to § 989.56(a), the produc-
tion cap for the 1996 Raisin Diversion
Program for the Natural (sun dried)
Seedless varietal type is 2.2 tons of rai-
sins per acre.

[50 FR 3880, Jan. 29, 1985, as amended at 50
FR 33912, Aug. 22, 1985; 50 FR 50159, Dec. 9,
1985; 51 FR 15302, Apr. 23, 1986; 53 FR 4960,
Feb. 19, 1988; 53 FR 34714, Sept. 8, 1988; 54 FR
9416, Mar. 7, 1989; 61 FR 102, Jan. 3, 1996]

§ 989.157 Raisins produced from
grapes grown outside of California.

(a) Any raisins produced from grapes
grown outside the State of California
that are received by a handler shall be
observed and marked for identification
by an inspector. As provided in
§ 989.173(b)(7), the inspection service
may request information needed to
properly mark such raisins for identi-
fication; it shall be the handler’s re-
sponsibility to arrange for such identi-
fication and furnish required docu-
mentation promptly.

(b) In the absence of an inspector to
observe and mark such raisins for iden-
tification, the handler shall not permit
the unloading to occur unless the han-
dler has a written statement from the
inspection service that an inspector
cannot be furnished within a reason-
able time: Provided, That raisins so un-
loaded shall be observed and marked
properly upon an inspector being avail-
able.

(c) The handler shall notify the in-
spection service in writing at least one
business day in advance of the time
such handler plans to begin receiving
raisins produced from grapes grown
outside the State of California, unless
a shorter period is acceptable to the in-
spection service.

(d) Raisins produced from grapes
grown outside of the State of Califor-

nia and received by a handler shall be
marked for identification by the in-
spector affixing to one container on
each pallet or to each bin in each lot a
prenumbered RAC control card (to be
furnished by the Committee) which
shall remain affixed until the raisins
are processed and disposed of or dis-
posed of as natural condition raisins.
The cards shall be removed only by an
inspector of the inspection service or
authorized Committee personnel.

(e) Each handler shall store raisins
produced from grapes grown outside
the State of California separate and
apart from all other raisins held by
such handler to the satisfaction of the
Committee. Storage of such raisins
shall be deemed ‘‘separate and apart’’ if
the containers are marked as raisins
produced from grapes grown outside
the State of California and placed so as
to be readily and clearly identified.

(f) Any raisins received by a handler
produced from grapes grown outside
the State of California shall be proc-
essed and/or disposed of under the sur-
veillance of the inspection service. The
handler shall notify the inspection
service in writing at least one business
day in advance of the time such proc-
essing and/or disposition will occur, un-
less a shorter period is acceptable to
the inspection service.

(g) The handler receiving raisins pro-
duced from grapes grown outside of
California shall pay fees assessed by
the inspection service to identify and
maintain surveillance of such raisins.

[55 FR 28019, July 9, 1990]

§ 989.158 Natural condition raisins.
(a) Incoming inspection. (1)(i) The

Committee shall, upon request of a
handler who complies with the require-
ments of this part with respect to in-
spection points, designate as his in-
spection point any place (including his
plant or receiving station) where the
handler receives raisins.

(ii) Each handler shall, at his ex-
pense, provide at each of his inspection
points reasonably safe and adequate fa-
cilities for receiving raisins, drawing
samples, and efficient inspection of
natural condition raisins. At the time
of inspection of any lot, the handler
shall, at his expense, provide the in-
spector with any assistance necessary
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